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Today’s Overview

1. What is Title IX?
2. New Title IX Regulations and Impacts on Policy
a. Scope of Educational Program or Activities (“Jurisdiction™)
b. Definitions of Sexual Harassment
c. Overview of the required grievance process
d. Evolving administrative interpretations v. judicial review
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What is Title IX?

* Broad federal civil rights law that makes up part of the
Education Amendments of 1972

* Athletics, employment, admissions, housing, etc.

* We are focusing on the piece related to required process
for responding to reports of sexual harassment

 Law —20 U.S.C. 1681 et seq.
* Regulations — 34 C.F.R. Part 106
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Title IX is an Equity Statute

Bricker & Eckler

ATTORNEYS AT LAW

EQUALITY EQUITY
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The Title IX

Regulations

« Changes to “jurisdiction,
process

I«

sexual harassment” and
* Expressly applies to employees

* Regulations vs. interpretation of regulations — watch for
changes
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Jurisdiction: Where a Party is Located
or Where Conduct Occurs Matters



Jurisdiction

* Arecipient with actual knowledge of sexual harassment in an
of the recipient against a
person in the United States, must respond promptly in a
manner that is not deliberately indifferent.

“includes locations, events,
or circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the
sexual harassment occurs, and also includes any building owned
or controlled by a student organization that is officially recognized
by a postsecondary institution.” 8106.30(a)
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Education Program or Activity

Locations, events, or circumstances with substantial
control — the easy ones:

« Residence halls
« Classrooms

* Dining halls

Bricker & Eckler LLP © 2021



Off Campus? 1 of 2

Any of the three conditions must apply to extend Title |X jurisdiction
off campus:

J 11

(1) Incident occurs as part of the recipient’s “operations” (meaning
as a “recipient” as defined in the Title IX statute or the Regulations
106.2(h));

(2) If the recipient exercised substantial control over the
respondent and the context of alleged sexual harassment that
occurred off campus; or
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Off Campus? 2 of 2

(3) Incident occurred in an off-campus building owned or
controlled by a student organization officially recognized by a
post secondary institution

o Discussion specifically addresses off campus sorority and
fraternity housing and, as long as owned by or under
control of organization that is recognized by the
postsecondary institution, it falls within Title |X jurisdiction

o Must investigate in these locations
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Jurisdiction and Mandatory Dismissal

Dismissal of a formal complaint— §8106.45(b)(3)(i)

The institution must investigate the allegations in a formal
complaint.

(BUT) If the conduct alleged ...

« would not constitute sexual harassment...even if proved,
« did not occur in the recipient’'s education program or activity, or
« did not occur against a person in the United States,

Then the institution must dismiss the formal complaint. (Does not
bar other student or employee code of conduct processes)
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Not an Education Program
or Activity

Locations, events, or circumstances without substantial control:

* Anything outside of the United States (study abroad);

* Privately-owned off campus apartments and residences that do
not otherwise fall under the control of the postsecondary

institution (example: privately owned apartment complex not run
by a student organization)
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Online Study

« “Operations” of the recipient may
iInclude computer and online programs
and platforms “owned and operated
by, or used in the operation of, the recipient.” (30202)

 Still has to occur in educational program or activity
* And in United States...
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exual Harassment



Sexual Harassment.

ATTORNEYS AT LAW

« Sexual harassment means conduct on the basis of sex that satisfies one or
more of the following:

o [Quid pro quo] An employee or student of the recipient conditioning the
provision of an aid, benefit, or service of the recipient on an individual’s
participation in unwelcome sexual conduct;

o [Hostile environment] Unwelcome conduct determined by a reasonable
person to be so severe, pervasive, and objectively offensive that it effectively
denies a person equal access to the recipient’s education program or activity;
or

o [Clery crimes] Sexual assault, dating violence, domestic violence, or stalking
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Sexual Harassment:
Quid Pro Quo

* Applies to employee-employee and employee/student-student
allegations (can be any complainant)

« DOE interprets this broadly to encompass implied quid pro quo

* No intent or severe or pervasive requirements, but must be
unwelcome

« “[A]buse of authority is the form of even a single instance...is

iInherently offensive and serious enough to jeopardize
educational access.”
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Sexual Harassment: “Hostile
Environment”

* The second prong: severe, pervasive, and objectively
offensive and denies equal access

« Severe: Takes into account the circumstances facing a
particular complainant. Examples: age, disability status,
sex, and other characteristics.

* Pervasive: Preamble indicates pervasive must be more
than once.

» Objectively Offensive: Uses a reasonable person
standard for what is objectively offensive.
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Mandatory: Sexual Assault, Dating
Violence, Domestic Violence, & Stalking

Third prong refers to certain statutory definitions for sexual assault,
dating violence, domestic violence and stalking

« Sexual assault is defined as forcible and non-forcible sex
offenses as defined in the FBI's Uniform Crime Reporting (UCR)
database, which you can find in the National Incident-Based
Reporting System (NIBRS) manual

« Dating violence, domestic violence, and stalking definitions are
from Clery statute (not regulations) as amended by VAWA
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Sexual Harassment:
Sexual Assault
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“Sexual Assault’ includes:

Rape

Sodomy

Sexual Assault with an Object
Fondling

Incest

Statutory Rape




Sexual Harassment:
Dating Violence

“Dating Violence” means an act of violence committed by
a person who is or has been in a romantic or intimate
relationship with the complainant. The existence of such a
romantic or intimate relationship is determined by the
length of the relationship, the type of relationship, and the
frequency of interactions between the individuals involved
In the relationship.
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Sexual Harassment:
Domestic Violence

“‘Domestic violence” is an act of violence committed by:

* A current or former spouse or intimate partner of the complainant;
* A person with whom the complainant shares a child in common;

* A person who is cohabitating with, or has cohabitated with, the complainant
as a spouse or intimate partner;

« A person similarly situated to a spouse of the victim under the domestic/family
violence laws of the jurisdiction;

« Any other person against an adult or youth victim who is protected from that
person’s acts under the domestic/family violence laws of the jurisdiction
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Sexual Harassment:
Stalking

“Stalking” is engaging in a course of conduct directed at a
specific person that would cause a reasonable person with
similar characteristics under similar circumstances to:

* Fear for the person’s safety or the safety of others; or
« Suffer substantial emotional distress.

As mentioned before, to qualify under Title |X, it must be sex-
based stalking.
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Overview of the Process and Formal | |
Grievance Process Brickes &Eckler

Formal Grievance Process

Informal Resolution Investigation

Hearing

Supportive
Measures

Formal Complaint

Determination

Dismissal

Appeal
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Intake and Formal Complaint 1 of 2

* A Title IX Coordinator (or designee) must take action
when they receive a report of sexual harassment.

* First action is processing the report regardless of
the source or method of the report

* Next is complainant outreach to offer supportive
measures if complainant is identifiable
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Intake and Formal Complaint 2 of 2

« Complainant (or Title IX Coordinator in limited
circumstances) may then elect to file a formal
complaint alleging sexual harassment against a
respondent and requesting the recipient
iInvestigation the allegation.

* A formal complaint is required to move forward to a
formal or informal grievance process.
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Informal Resolution

* At any time prior to the determination regarding
responsibility, the institution may facilitate an informal
resolution process, such as mediation, that does not
involve a full investigation and adjudication

* Institution cannot require this and also cannot offer
unless a formal complaint is filed

* Institution may elect to not offer an informal resolution

process or decide which cases are appropriate for
such a resolution
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Formal Grievance Process 1 of 3

» Notice to both parties of allegations in the formal
complaint and procedure

* Investigation

» Burden of proof and requirement to gather
evidence rests on institution

» 2 phases after investigation is complete for parties
to review evidence and an investigation report
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Formal Grievance Process 2 of 3

 Live cross-examination hearing

» Parties must have an advisor of choice (or be
appointed one) who will conduct cross-
examination on behalf of the party

» Cross-examination is required to consider the
statements or any party or witness

* Neutral decision-maker oversees hearing and
makes relevancy determinations
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Formal Grievance Process 3 of 3

o \Written Decision

 Decision-maker issues a written determination
regarding responsibility after considering all
relevant evidence

» Option for both parties to appeal
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The Written Decision 1 of 3

* Decision-maker (not Title IX Coordinator or
iInvestigator) must issue a written determination
regarding responsibility

e Must include

o Allegations

o Procedural steps taken from receipt of formal
complaint



The Written Decision 2 of 3

* Findings of fact

e Conclusions

« Statement of and rationale for each result of each
allegation, including determination of
responsibility and any disciplinary imposition and
whether remedies designed to restore or
preserve access to educational program or
activity will provided to complainant



The Written Decision 3 of 3

* Procedures and bases for appeal
by both parties

* Provide written determination to
parties simultaneously



The Appeal 1 of 2

* Recipient must offer to both parties the following bases of appeal:
o Procedural irregularity that affected outcome

o New evidence not reasonably available at the time regarding
responsibility or dismissal that could affect outcome

o Conflict of interest or bias by the Title IX Coordinator,
investigator, and/or decision-maker that affected the outcome



The Appeal 2 of 2

* The decision-maker for the appeal cannot be the
same decision-maker from the hearing, or the
Title IX Coordinator or investigator

* Must provide both parties a reasonable, equal
opportunity to submit a written statement in
support of or challenging the determination

* Must issue a written decision describing the
result of the appeal and rationale and provide the
decision simultaneously to the parties



Questions?




